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estimated over the same time period 
using the same discount rate as that 
specified in paragraph (e)(2) of this sec-
tion. This amount is the expected 
present value of uses forgone. 

(v) Subtraction of the present value 
of uses obtained through restoration or 
replacement from the expected present 
value of uses forgone gives the amount 
of compensation that may be included, 
if positive, in a measure of damages. 

(h) Scope of the analysis. (1) The au-
thorized official must determine the 
scope of the analysis in order to esti-
mate compensable value. 

(2) In assessments where the scope of 
analysis is Federal, only the compen-
sable value to the Nation as a whole 
should be counted. 

(3) In assessments where the scope of 
analysis is at the State level, only the 
compensable value to the State should 
be counted. 

(4) In assessments where the scope of 
analysis is at the tribal level, only the 
compensable value to the tribe should 
be counted. 

[51 FR 27725, Aug. 1, 1986, as amended at 53 
FR 5176, Feb. 22, 1988; 59 FR 14286, Mar. 25, 
1994] 

Subpart F—Post-Assessment Phase 
§ 11.90 What documentation must the 

authorized official prepare after 
completing the assessment? 

(a) At the conclusion of an assess-
ment, the authorized official must pre-
pare a Report of Assessment that con-
sists of the Preassessment Screen De-
termination, the Assessment Plan, and 
the information specified in paragraphs 
(b) and (c) of this section as applicable. 

(b) When the authorized official has 
used a type A procedure, the Report of 
Assessment must include the informa-
tion specified in subpart D. 

(c) When the authorized official has 
used type B procedures, the Report of 
Assessment must include all docu-
mentation supporting the determina-
tions required in the Injury Determina-
tion phase, the Quantification phase, 
and the Damage Determination phase, 
and specifically including the test re-
sults of any and all methodologies per-
formed in these phases. The prelimi-
nary estimate of damages shall be in-
cluded in the Report of Assessment. 

The Restoration and Compensation De-
termination Plan, along with com-
ments received during the public re-
view of that Plan and responses to 
those comments, shall also be included 
in the Report of Assessment. 

[51 FR 27725, Aug. 1, 1986, as amended at 59 
FR 14287, Mar. 25, 1994; 61 FR 20612, May 7, 
1996] 

§ 11.91 How does the authorized offi-
cial seek recovery of the assessed 
damages from the potentially re-
sponsible party? 

(a) At the conclusion of the assess-
ment, the authorized official must 
present to the potentially responsible 
party a demand in writing for the dam-
ages determined in accordance with 
this part and the reasonable cost of the 
assessment. [See § 11.92(b) to determine 
how the authorized official must adjust 
damages if he or she plans to place re-
covered funds in a non-interest-bearing 
account.] The authorized official must 
deliver the demand in a manner that 
establishes the date of receipt. The de-
mand shall adequately identify the 
Federal or State agency or Indian tribe 
asserting the claim, the general loca-
tion and description of the injured re-
source, the type of discharge or release 
determined to have resulted in the in-
juries, and the damages sought from 
that party. 

(b) Report of assessment. The demand 
letter shall include the Report of As-
sessment as an attachment. 

(c) Rebuttable presumption. When per-
formed by a Federal or State official in 
accordance with this part, the natural 
resource damage assessment and the 
resulting Damage Determination sup-
ported by a complete administrative 
record of the assessment including the 
Report of Assessment as described in 
§ 11.90 of this part shall have the force 
and effect of a rebuttable presumption 
on behalf of any Federal or State 
claimant in any judicial or adjudica-
tory administrative proceeding under 
CERCLA, or section 311 of the CWA. 

(d) Potentially responsible party re-
sponse. The authorized official should 
allow at least 60 days from receipt of 
the demand by the potentially respon-
sible party, with reasonable extensions 
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